

















Speaking up
for freedom
of expression

For Ashland resident Wes
Brain, the ACLU of Oregon is a
welcome ally during challenging
times.

“It is so wonderful having an
active ACLU chapter down here
in Southern Oregon when you
are an activist,” Brain said.

Brain’s understanding of the
right to free expression — and
the potential cost of exercising
that right — dates back at least
to Oct. 15, 1969, when people
around the world participated in
the Moratorium to End the War
in Vietnam.

“I was a senior at Sutherlin
High School the year when there
was a big movement to wear
black armbands for the Vietnam
War moratorium, and I organized
that at my high school,” Brain
said.

The protest wasn’t popular
with many people in the rural
Oregon city, and Brain heard
about it — even from the local
draft board.

“It puts a big bull’s-eye on
you,” he said. “It pointed out
that when you do speak up, there
are people who don’t like it.”

In the years since, Brain has
faced pushback from police, city
officials and others who were
leery of his activism.

“I’m kind of a loud-mouth; I
really am,” he said. “My wife’s
trying to domesticate me.”

He worries about people who
keep quiet.

“In some circles, people are
discussing whether we have
lost democracy. I pay attention
to it,” he said. “(The level of)
participation in this country is
embarrassing. Sometimes when
times get tough, people get
scared, and they don’t like to
speak up. That scares me a lot.”

A few years
ago, when he was
laid off from his
job in occupational
health and safety

at Southern
Oregon University,
Brain  circulated

a petition to keep
his position. The
layoffs — called
a retrenchment —
were continuing,
and he was
surprised at how
many of his friends
and colleagues declined to sign
the petition.

“People were scared to sign
my petitions because they were
worried about their jobs,” he
said. “It’s that same kind of fear
that motivates people to be quiet

and not stand up and challenge
authority. We have so few people
standing up that it raises the
question about whether we have
lost our democracy.”

Brain is on his third career,
working part time for Southern
Oregon Jobs with Justice. In
addition to his prior work in
occupational health and safety, he
also spent time as a firefighter.

“Jobs with Justice is very
much involved in standing up
for our rights,” he said.

In Ashland, the ACLU
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objected to the Ashland Chamber
of Commerce pricing structure
for parade entrants, with political
organizations and candidates —
including Southern Oregon Jobs
with Justice — charged $100 and
other entrants charged $30. After
the ACLU objected, the Chamber
of Commerce created a new fee
structure, charging children’s
and family groups $30, Chamber
of Commerce members $50, and
non-Chamber members $100.

Jobs with Justice then applied
to participate as a family
organization but instead was
charged $100. Again, the ACLU
objected. In December 2009, the
Chamber of Commerce offered
a settlement that restructured
the parade fees with just two
categories — Chamber members
and non-Chamber members —
that are not based on the content
of expression.

In nearby Medford, the
ACLU continues to urge the city
to respect state and federal free
speech protections. In 2007, two
groups were required to pay $104
in fees and to obtain a certificate
of $1 million worth of liability
insurance before they could have
a two-hour demonstration in a
Medford park. The insurance
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requirement was later waived,
and the ACLU is negotiating
with city officials to revise its
city ordinances and rules to make
sure they comply with state and
federal free speech guarantees.

People in other parts of
Oregon also are struggling over
the right to free expression. In
Salem, Michele Darr and other
anti-war activists were cited for
trespassing for their around-the-
clock vigil on the Capitol steps.
The case is pending in the Court
of Appeals. In Jacksonville, the
ACLU of Oregon continues
its legal action against the
U.S. Secret Service and other
law enforcement agencies that
unfairly broke up a protest
against then-President George
W. Bush when he visited in
2004.

In Pendleton, Blue Mountain
Community College dropped its
ban on political and “profane”
content in posters after the
ACLU sent a letter pointing out
the college’s First Amendment
obligations. Finally, The ACLU
and the Media Coalition continue
to fight an overbroad law that
clumsily tries to prevent the
distribution of materials deemed
sexually explicit to minors.
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Privacy rights are under attack

For Dr. Rick Bayer, medical
privacy is a right that is being
battered by new technology,
identity theft and the war on
drugs.

Patients deserve to receive
medication when they are in pain,
to feel secure that their personal
health information is not subject
to snooping by employers and
the government, and to be able
to use legal drugs without fear of
arrest.

In more than 30 years as a
medical doctor, Bayer maintained
astrong commitment to the tenets
of medical privacy: “Since I have
seen many damaged by what was
in or not in patient charts, proper
documentation and security has
always been a high priority for
me.”

As technology has improved,
so have the threats to patient data
from identity theft.

“Medical privacy issues never
attract the attention they deserve.
And it gets worse as data is
converted electronically so that it
can more easily be transferred to
the Internet or carried on laptops
and even thumb drives that can
fit into a coat pocket,” he said.

“Medical privacy is much
more difficult now than 30 years
ago when we had paper charts
that could reach telephone book
size and we could not send
records across the country easily.
The types of errors we routinely
hear about now such as laptops
stolen from cars simply never
happened prior to laptops.”

In 2009, the Legislature
decided to allow Oregon to
create a database to monitor
prescriptions  of  controlled
substances statewide. The ACLU
of Oregon opposed the law, and
we are closely monitoring the
planning and implementation of
the pharmacy database to try to
limit the damage to Oregonians’
medical privacy rights. The
database will be designed to
track an estimated 5 million legal

prescriptions of pain medications
and drugs such as Ambien,
Ritalin and Xanax, with the
intent of deterring drug seekers
and drug abusers.

The ACLU of Oregon’s
concerns about the law are
many: it treats everyone like
a potential drug abuser; it will
allow the government and
thousands of health care workers
and pharmacists access to private
medical information; and it will
increase the threat of medical
identity theft, particularly if the
database is shared with other
states.

Bayer said that nationally,
pharmacy  databases  have
been pushed by federal law
enforcement officials, and the
Oregon database will limit
patients’ access to pain medicine
that improves their quality of
life.

”We should be trying to do a
better job of helping patients in
pain instead of some new scheme
to put patient records at risk, put
confidentiality at risk, and put the
entire patient-doctor professional
relationship at risk.”

Meanwhile, Bayer and the
ACLU of Oregon are monitoring

threats to the Oregon Medical
Marijuana Act. Bayer was a
chief petitioner of the voter-
passed initiative in 1998 and
says it serves as a model for
other states. He notes that ACLU
has helped stop numerous
legislative proposals that would
have undermined the law. What
is really needed, Bayer says, is
a system to help give patients
access to medical marijuana so
they won’t be forced to grow it
themselves or turn to the black
market.

“Growing  marijuana s
difficult, particularly when it
is prohibited for the general
population. Now, not only do
growers compete with insects
and mold, but they must worry
about being ripped off by those
who would sell the medicine on
the black market,” he said.

An initiative to permit state-
regulated medical marijuana
dispensaries may appear on the
November ballot.

As a doctor and an Oregonian,
Bayer supports the ACLU and
appreciates its work in the
Legislature and in the courts.

“The role of the ACLU is to
do what cannot be done by the

individual. As a physician, [ know
a lot about medicine but little
about other areas especially legal
issues. The ACLU magnifies the
effectiveness of activists because
of the special expertise of ACLU
national and the staff and board

of ACLU Oregon.”
He cites ACLU of Oregon
Executive  Director  David

Fidanque’s leadership in helping
to draft and pass the Oregon
Medical Marijuana Act in 1998.

“The role of the ACLU is to
seek justice, even if it isn’t the
most popular route at the moment
or the most remunerative avenue
to take,” Bayer said.

The ACLU of Oregon had a
number of privacy victories in
the past year. The most important
was securing passage of SB 536
(2009) which prevents the further
implementation of the federal
Real ID Act in Oregon unless
privacy and security safeguards
are implemented first. Oregon
became the 24th state to go on
record opposing the federal law
that would create a nationwide
database = of identification
documents that would be
vulnerable to identity theft and
other security breaches.

Another major victory was
passage of a state law we drafted
that restricts government and
businesses from “swiping” the
barcode data on the back of
driver licenses and state-issued
ID cards. Those barcodes include
all of the data on licenses and ID
cards, including full name, date of
birth, sex, home address, height,
weightand license number. While
the new law will allow swiping
for fraud prevention and in some
other cases with permission,
it prohibits the collection or
retention of anything beyond
your name, address, date of birth
and card number. Even in cases
where swiping is authorized,
businesses are prohibited from
using the data for marketing
purposes.

AMERICAN CIVIL LIBERTIES UNION of OREGON I 9



AMERICAN CIVIL

LIBERTIES UNION NON-PROFIT ORG.
OF OREGON U.S. POSTAGE
P.0. BOX 40585 PAID
PORTLAND, OR 97240-0585 PORTLAND, OR

PERMIT NO. 1887
WWW.ACLU-OR.ORG

2011 Liberty Dinner

Don’t miss the 2011 Liberty Dinner featuring Susan

Herman, president of the American Civil Liberties
Union. The event will be held the evening of Saturday, S AV E T HE DATE

March 12, 2011, at the Portland Hilton. 2 0 1 1 L| be rty D | nner

Susan Herman was elected ACLU president, our highest

ranking volunteer position, in October 2008 after having March 1 2' 2011

served on the ACLU National Board of Directors for 20 Portland Hilton

years, as a member of the Executive Committee for 16

years, and as general counsel for 10 years. This will featuring

be her first official visit to Oregon since being elected

e : : Susan Herman
President, ACLU

Herman holds a chair as Centennial Professor of Law

at Brooklyn Law School, where she currently teaches

courses in constitutional law and criminal procedure

and seminars on law and literature, and terrorism and

civil liberties. She writes extensively on constitutional

and criminal procedure topics for scholarly and other

publications. Herman has discussed constitutional law

issues on radio, on television and in print media. In

addition, she has been a frequent speaker at academic

conferences, continuing legal education events and

non-legal events. She has also participated in Supreme

Court litigation, writing and collaborating on amicus

curiae briefs for the ACLU on a range of constitutional

criminal procedure issues and conducting Supreme

Court moot courts, and in some federal lobbying efforts.

Tickets for the 2011 Liberty Dinner are available online - N
at www.aclu-or.org/dinner. : \ =
If you have any questions or you are interested in =t
sponsorship opportunities or hosting a table at the |
event, please contact Development Director James K. photo: Alex Silver/The Cornell Daily Sun
Phelps at jphelpsf@aclu-or.org or (503) 552-2101.
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