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UNITED STATES SECRET SERVICE of
the Department of Homeland Security,
MARK SULLIVAN, Director of the

United States Secret Service, in his official
capacity, RALPH BASHAM, Former
Director of the United States Secret Service,
in his individual capacity, TIM WOOD,
United States Secret Service Agent, in his
official and individual capacities, ROB
SAVAGE, United States Secret Service
Agent, in his official and individual
capacities, JOHN DOE 1, United States
Secret Service Agent, in his official and
individual capacities, participating in these
actions and known to the Defendant Secret
Service, but unknown at this time to
Plaintiffs, DAVID TOWE, Chief of Police
of Jacksonville, Oregon, in his official and
individual capacities, CITY OF
JACKSONVILLE, a municipal

corporation of the State of Oregon, RON
RUECKER, Superintendent of the Oregon
State Police, in his individual capacity,
TIMOTHY F. MCLAIN, Superintendent of
the Oregon State Police, in his Official
capacity, RANDIE MARTZ, Captain of

the Southwest Regional Headquarters of the
Oregon State Police, in his official capacity,
ERIC RODRIGUEZ, former Captain of the
Southwest Regional Headquarters of the
Oregon State Police, in his individual
capacity, MIKE WINTERS, Sheriff of
Jackson County, in his official and individual
capacities, JACKSON COUNTY, a
municipal corporation of the State of Oregon,
JOHN DOES 2-20, that is, the commanding
officers of other law enforcement agencies
of public bodies participating in these
actions, in their individual and official
capacities, known to the identified
Defendants, but unknown at this time to
Plaintiffs, and MUNICIPAL DOES, the
public bodies employing defendants John
Does 2-20,

Defendants.
INTRODUCTION

1. This is a class action, pursuant to the First, Fourth, Fifth, and Fourteenth

Amendments to the United States Constitution, 42 U.S.C. § 1983, 5 U.S.C. § 702, the Oregon
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Constitution, Article I, Sections 8, 9, 20 and 26, and the common law, seeking damages and
injunctive and declaratory relief against the Defendants for unconstitutional, unlawful, and
tortious actions against Plaintiffs and Plaintiff Class, growing out of and related to Defendants'
disrupting a lawful assembly and protest demonstration by Plaintiffs and Plaintiff Class in
Jacksonville, Oregon on October 14, 2004. Although certain of Plaintiffs' claims were dismissed
by the court on Defendants' Motions, those claims are restated here so as to preserve them for
appeal.

2. The individual Plaintiffs are citizens of the United States and residents of
Oregon who were in Jacksonville, Oregon, on October 14, 2004, assembled on the public
sidewalks in front of and across the street from an inn where President George W. Bush was
present, and conducting a demonstration (""the demonstration") to protest the President's policies.
Plaintiff Jackson County Pacific Green Party ("Green Party") joins this action on behalf of its
members, some of whom were participants in the demonstration. Plaintiffs were exercising their
First Amendment rights by demonstrating peacefully and in full accordance with the law when,
without provocation or lawful basis, and without reasonable or adequate warning, the
Defendants, by physical force, compelled Plaintiffs to vacate the sidewalks which by right they
had chosen for their demonstration. The Defendants, in addition to unlawfully and forcefully
moving Plaintiffs, failed to give them an adequate warning and opportunity to move of their own
volition. Some Defendants physically assaulted members of Plaintiff Class by pushing them,
striking them with clubs and firing pepper spray bullets into the assemblage. The individual
named Plaintiffs, each of whom was protesting in Jacksonville and each of whose constitutional
rights were violated by the Defendants, accordingly bring this action under the United States
Constitution, 42 U.S.C. § 1983, the Oregon Constitution and the common law to vindicate their
own civil rights and the civil rights of Plaintiff Class.

3. Plaintiffs seek declaratory and injunctive relief prohibiting the United
States Secret Service and Defendants Sullivan, Basham, Wood, Savage and John Doe 1 ("Secret
Service Defendants"), Defendants McLain, Martz, and Rodriguez ("State Police Defendants"),
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the other Defendants ("Local Police Defendants"), and all persons acting as their agents or in
concert with them, from engaging in the practice of or continuing a pattern and practice of, or
requesting or encouraging others to engage in the practice of:

(a) Barring or forcing a lawful assembly of people from any area
where they have a lawful right to assemble, where there is no reasonable security reason to so bar
or force them;

(b) Barring or forcing a lawful assembly of people from areas where
other unscreened members of the public are allowed to congregate or be present;

(©) Barring or forcing anti-government demonstrators from areas
where pro-government demonstrators are allowed to be present;

(d) Using excessive force to move nonviolent persons;

(e) Using riot-geared officers at nonviolent demonstrations; and

® Using non-lethal weapons or any form of chemical agents against
nonviolent demonstrators.

4. Plaintiffs also seek an award of compensatory and punitive damages for
violation of their constitutional rights, as well as for physical injuries, pain and suffering, against
the individual Secret Service Defendants, except Defendant Sullivan, in their individual
capacities; the individual Local Police Defendants, including the individual John Doe
Defendants, in their individual capacities; and against Defendants Jackson County, the City of
Jacksonville and the Municipal Does.

JURISDICTION

5. This action is brought pursuant to the First, Fourth, Fifth and Fourteenth
Amendments to the United States Constitution, Bivens v. Six Unknown Agents, 403 U.S. 388
(1971), 5 U.S.C. § 702 and 42 U.S.C. § 1983. This Court has subject matter jurisdiction
pursuant to 28 U.S.C. §§ 1331 and 1343.

6. This Court has supplemental jurisdiction over Plaintiffs' state law claims
under 28 U.S.C. § 1367.
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PARTIES
Plaintiffs

7. At all times material hereto, Plaintiff Michael Moss ("Plaintiff Moss") was
a resident of Jacksonville, Oregon, participating in the demonstration. Plaintiff Moss was struck
with clubs and shot with pepper spray bullets by police officers employed by or under the
supervision or control of the State and Local Police Defendants.

8. At all times material hereto, Plaintiff Lesley Adams ("Plaintiff Adams")
was a resident of Jacksonville, Oregon, participating in the demonstration.

0. At all times material hereto, Plaintiff Beth Wilcox ("Plaintiff Wilcox")
was a resident of Shady Cove, Oregon, participating in the demonstration.

10. At all times material hereto, Plaintiff Richard Royer ("Plaintiff Royer")
was a resident of Trail, Oregon, participating in the demonstration. Plaintiff Royer had a pre-
existing asthma condition and was injured by the chemical agents in the bullets used by police
officers employed by or acting as agents of the Police Defendants.

11. At all times material hereto, Plaintiff Lee Frances Torelle ("Plaintiff
Torelle") was a resident of Ashland, Oregon, participating in the demonstration. At the time of
the demonstration, Plaintiff Torelle was a minor. Plaintiff Torelle was separated from the adults
who accompanied her to the demonstration and was injured by the chemical agents used by
police officers employed by or acting as agents of the Police Defendants.

12. At all times material hereto, Plaintiff Mischelle Elkovich ("Plaintiff
Elkovich") was a resident of Ashland, Oregon, and was a co-organizer of and participated in the
demonstration.

13. At all times material hereto, Plaintiff Anna Vine, formerly known as Anna
Boyd ("Plaintiff Vine") was a resident of Ashland, Oregon, and was a co-organizer of and
participated in the demonstration. Plaintiff Vine is allergic to pepper spray and was injured by
the chemical agents in the bullets used by police officers employed by or acting as agents of the
Police Defendants.
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14. The Jackson County Pacific Green Party is an unincorporated association
and a political party in Jackson County, Oregon, some of whose members participated in the
demonstration, and whose members, at the encouragement of the Party, regularly engage in
peaceful demonstrations in Jackson County, in other parts of Oregon; and around the country,
including at public appearances by senior federal officials protected by the United States Secret
Service Defendants.

Defendants

15. Defendant United States Secret Service of the Department of Homeland
Security ("Defendant Secret Service") is and at all times material hereto was the federal agency
responsible for providing security for the President and Vice President of the United States and
certain other senior federal officials.

16. Defendant Mark Sullivan ("Defendant Sullivan") is the Director of the
United States Secret Service, acting within the scope of his employment and under color of law,
and responsible for directing the operations of the Secret Service and supervising all Secret
Service agents. He is sued in his official capacity only. Defendant Ralph Basham ("Defendant
Basham") was the Director of the United States Secret Service on October 14, 2004, and prior to
Defendant Sullivan taking office on May 30, 2006, acting within the scope of his employment
and under color of law and responsible for directing the operations of the Secret Service and
supervising all Secret Service agents. Defendant Basham is sued in his individual capacity only.

17. Defendants Tim Wood ("Defendant Wood"), Rob Savage ("Defendant
Savage"), and John Doe I ("Defendant John Doe 1") at all times material hereto, were Secret
Service agents at the scene of the demonstration, acting within the scope of their employment
and under color of law, assigned to provide security for the President, and directing, requesting
and communicating with the other Defendants in their operations related to the demonstration.
Defendants Wood, Savage and Doe 1 are sued in their official and individual capacities.

18. Defendant David Towe ("Defendant Towe") is and at all times material
hereto was, the Chief of the Jacksonville Police Department, acting within the scope of his
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employment and under color of state law, and responsible for directing the operations of the
Jacksonville Police Department and supervising the law enforcement officers and agents acting
under his authority, as well as law enforcement officers of other agencies who were at the scene
of the demonstration to assist and support Defendants Towe and the City of Jacksonville.
Defendant Towe is sued in his official and individual capacities.

19. Defendant City of Jacksonville ("Defendant Jacksonville") is a duly
organized municipal corporation under Oregon law, and a public body liable for the tortuous
conduct of its agents and employees pursuant to ORS 30.260(4) and 30.265(1). Defendant
Jacksonville employs Defendant Towe.

20. Defendant Ron Ruecker (hereafter "Defendant Ruecker") is and, until
January 2007, was the Superintendent of the Oregon State Police, acting within the scope of his
employment and under color of state law, and responsible for directing the operations of the
Oregon State Police and supervising the law enforcement officers and agents acting under his
authority. Defendant Ruecker is sued in his individual capacity.

21. Defendant Timothy F. McLain ("Defendant McLain"), as successor to
Ron Ruecker, is currently the Superintendent of the Oregon State Police, having been appointed
in January 2007, and is responsible for directing the operations of the Oregon State Police and
supervising the law enforcement officers and agents acting under his authority. Defendant
McLain is sued in his official capacity only.

22. Defendant Randie Martz ("Defendant Martz"), as successor to Kurt
Barthel, is the Captain of the Southwest Regional Headquarters of the Oregon State Police,
acting within the scope of his employment and under color of state law, and responsible for
directing the operations of said headquarters and supervising the law enforcement officers and
agents acting under his authority. Defendant Martz is sued in his official capacity only (as was
his predecessor, Kurt Barthel).

23. On October 14, 2004, Defendant Eric Rodriguez ("Defendant Rodriguez")
was Captain of the Southwest Regional Headquarters of the Oregon State Police acting within
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the scope of his employment and under color of state law, and responsible for directing the
operations of said Headquarters and supervising the law enforcement officers and agents acting
under his authority. Defendant Rodriguez is sued in his individual capacity only.

24. Defendant Mike Winters ("Defendant Winters") is and at all times
material hereto was, the Sheriff of Jackson County, acting within the scope of his employment
and under color of state law, and responsible for directing the operations of the Jackson County
Sheriffs Office and supervising the law enforcement officers and agents acting under his
authority. Defendant Winters is sued in his official and individual capacities.

25. Defendant Jackson County ("Defendant Jackson County") is a political
subdivision of the state of Oregon and is a public body liable for the tortious conduct of its
agents and employees pursuant to ORS 30.260(4) and 30.265(1). Defendant Jackson County
employs Defendant Winters.

26. Defendants John Does 2-20 were the commanding officers of, and
Defendant Municipal Does were the governmental bodies employing, other law enforcement
agents participating in the actions of the identified Defendants taken against Plaintiffs during the
demonstration, which Defendants' identities are known to the identified Defendants, but
unknown at this time to Plaintiffs. At all relevant times Defendant John Does 2-20 were acting
under color of state law and acting within the scope of their authority. Defendant John Does 2-
20 are sued in their official and individual capacities.

27. The true names of all John Doe and Municipal Doe Defendants shall be
substituted and this Complaint shall be amended when their identities are established during
discovery.

28. At all times material hereto, the term "Secret Service Defendants" refers to
the Defendant Secret Service, individual defendants Sullivan, Basham, Wood and Savage and
John Doe 1.

29. The term "State Police Defendants" refers to Defendants Ruecker,
McLain, Martz, and Rodriguez.

Page 8§ - SECOND AMENDED COMPLAINT



30. The term "Local Police Defendants" refers to the City of Jacksonville,
Jackson County, individual Defendants Towe and Winters, John Does 2-20, and the Municipal
Doe Defendants. The term "Police Defendants" refers collectively to the "State Police
Defendants" and the "Local Police Defendants."

CLASS ALLEGATIONS

31. The Individual Plaintiffs bring this suit on behalf of themselves and as a
class action pursuant to the provisions of Rule 23(a) and (b)(3) of the Federal Rules of Civil
Procedure on behalf of the class of all persons, adults and children, assembled on, or denied
access to assemble on, or forced to move away from, the sidewalks adjacent to and across the
street from the Jacksonville Inn, between Third and Fourth Streets, in Jacksonville, Oregon, on
the evening of October 14, 2004 ("Plaintiff Class").

32. On information and belief, Plaintiff Class includes approximately 200 to
300 persons, making joinder of all class members impracticable.

33. Questions of law and fact common to members of Plaintiff Class include:

(a) Whether the Defendants had a lawful basis to order the class to
move away from the public sidewalks where they were assembled and exercising First
Amendment rights;

(b) Whether the conduct of Plaintiff Class presented a clear and
present danger that justified the taking of law enforcement action that interfered with Plaintiff
Class's exercise of First Amendment rights;

(©) Whether Plaintiff Class as a whole was peaceful and orderly at the
time that the Defendants physically assaulted Plaintiff Class members by pushing them, striking
them with clubs, and firing pepper spray bullets into Plaintiff Class;

(d) Whether the Defendants' decision to move and to use force against
Plaintiff Class and their action in doing so was based on the content of the speech of Plaintiff
Class rather than security considerations;

(e) Whether the Police Defendants gave Plaintiff Class an adequately
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intelligible order to disperse and a reasonable opportunity to do so prior to taking physical action
against Plaintiff Class;

® Whether the Defendants had a lawful basis to employ physical
force against Plaintiff Class, including forceful shoving, firing pepper spray bullets into Plaintiff
Class and striking demonstrators with clubs, and whether the Defendants' actions in doing so
constituted excessive force;

(2) Whether there was unjustified firing of pepper spray bullets into
Plaintiff Class and whether that constituted excessive force;

(h) Whether the Defendants lacked reasonable grounds to believe and
lacked a good faith belief that Plaintiff Class had violated any laws or that Plaintiff Class was
engaged in any conduct that justified ordering them to move, moving them, and moving them
with physical force;

(1) Whether the Defendants' actions violated the First, Fourth, Fifth,
and Fourteenth Amendments to the U.S. Constitution, the Oregon Constitution, Article I,
Sections 8, 9, 20, and 26, and state common law rights of Plaintiff Class;

() Whether the Secret Service Defendants have engaged in a
nationwide pattern and practice of unconstitutionally creating excessively large security zones
around Secret Service protectees that are not based on security criteria; and

(k) Whether the Secret Service Defendants have engaged in a
nationwide pattern and practice of unconstitutionally excluding anti-government demonstrators
from traditional public forums where pro-government demonstrators, and other unscreened
members of the public, are allowed to congregate.

34, The named Plaintiffs' claims are typical of the claims of all members of
Plaintiff Class. The interests of the named class representatives are not antagonistic to and are
aligned with the interests of Plaintiff Class because each named Plaintiff's claim stems from the
same events that founded the basis of the class claims and is based upon the same legal or
remedial theory. The named Plaintiffs will fairly and adequately protect the interests of

Page 10 - SECOND AMENDED COMPLAINT



members of Plaintiff Class. Plaintiffs are represented by counsel competent to prosecute this
civil rights class action.

35. Questions of law and fact common to the members of Plaintiff Class
predominate over any questions affecting only individual members, including legal and factual
issues relating to damages.

36. A class action is superior to other available methods for the fair and
efficient adjudication of this controversy. Class treatment will be more efficient, convenient and
desirable than individual litigation of numerous claims. Plaintiff Class is readily defined and is
manageable, and prosecution of a class action will eliminate the possibility of repetitious
litigation.

FACTS
The Demonstration at the Jacksonville Inn

37. On October 14, 2004, President George W. Bush made a campaign
appearance in Central Point, Oregon. President Bush was scheduled to spend the evening at the
Jacksonville Inn Honeymoon Cottage located on Main Street, west of Third Street, and south of
California Street, approximately two blocks from the Jacksonville Inn, in Jacksonville, Oregon.

38. Plaintiffs Elkovich and Vine organized a demonstration to take place in
Jacksonville, Oregon on the afternoon and evening of October 14, 2004. The demonstrators
planned to gather during the afternoon in Griffin Park, located on South Fifth Street in
Jacksonville, about two blocks from the Jacksonville Inn, then, beginning at about 5:30 PM, to
march from Griffin Park to the sidewalks on California Street between 3rd and 4th Streets, a
location about two blocks away from the Honeymoon Cottage in Jacksonville, Oregon, where
the President was scheduled to spend the evening.

39. Prior to the demonstration, Plaintiff Elkovich spoke separately with
Defendant Towe, Chief of the Jacksonville Police, and with Defendant Winters, Sheriff of
Jackson County. Plaintiff Elkovich informed these Defendants of the details of the planned
demonstration and the route the demonstrators planned to follow. Plaintiff Elkovich told these
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Defendants that parents and their young children were expected to participate, that she wanted to
avoid any possible problems, and that the demonstration was to be peaceful and law-abiding,
with handouts to participants so informing them. Plaintiff Elkovich also emphasized that due to
the law-abiding nature of the gathering, riot-geared police would not be necessary and asked that
they not be present. Defendant Towe assented to the route and location of the demonstration and
said he did not plan to use riot-geared police.

40. Plaintiff Elkovich asked Defendant Towe to be accessible to her for
coordination purposes at the scene of the demonstration. Defendant Towe declined, and did not
propose an alternative means for the police to maintain coordination with demonstration leaders
during the demonstration.

41. Defendant Winters told Plaintiff Elkovich that protecting the rights of
demonstrators was one of his priorities and that officers in riot gear would be in discreet
locations, but not deployed unless needed. Defendant Winters assented to the route and location
of the demonstration and assured Plaintiff Elkovich that if demonstrators stayed on the
sidewalks, there would not be any problems. Defendant Winters did not propose any means for
the police to maintain coordination with demonstration leaders during the demonstration.

42. Beginning about 5:00 PM on October 14, 2004, Plaintiffs and Plaintiff
Class, consisting of about 200 to 300 anti-Bush demonstrators, including elderly people,
families, children, and babes in arms, assembled in Griffin Park in Jacksonville, Oregon.

43, In Griffin Park, Plaintiff Vine told the assembled anti-Bush demonstrators
of the demonstration plan, that the plan had been discussed with Defendants Towe and Winters,
that Defendants Towe and Winters had assured Plaintiff Elkovich that the demonstrators would
not be disturbed if they remained on the sidewalks, and that there was to be no disorder.

44. The State and Local Police Defendants' police officers were located
throughout downtown Jacksonville. At about 6:00 PM, the anti-Bush demonstrators, in
accordance with the planned demonstration and the route which Plaintiff Elkovich had cleared
with Defendants Towe and Winters, left Griffin Park and proceeded to California Street between

Page 12 - SECOND AMENDED COMPLAINT



Third and Fourth Streets.

45. At that time, Plaintiffs and Plaintiff Class did not know that the President
would decide to come to the Jacksonville Inn on California Street for dinner. Plaintiffs and
Plaintiff Class conducted their demonstration with chants, slogans, and signs. All class
members were orderly, interacted with police without incident, and remained on the sidewalks.

46. Immediately adjacent to the anti-Bush demonstrators was a similarly sized
group of pro-Bush demonstrators, also chanting and exhibiting signs. The pro-Bush
demonstrators began at the western curbs of Third Street and extended west along California
Street. The anti-Bush demonstrators began at the eastern curbs of Third Street and extended east
to Fourth Street. The two groups were separated only by the 37-foot width of Third Street.
Interactions between the anti-Bush demonstrators and the pro-Bush demonstrators were
courteous and even jovial.

The President Decides to Dine at the Inn

47. While the President was en route to Jacksonville, he decided to dine at the
Jacksonville Inn instead of at the Honeymoon Cottage. At about 7:00 P.M., the pro-Bush and
anti-Bush demonstrators learned that the President was coming to dine at the Jacksonville Inn on
the north side of California Street between Third and Fourth Streets. The Jacksonville Inn had a
dining area located on a patio at the rear of the Inn.

48. After learning of the President's dinner plan, the participants in both the
pro-Bush and anti-Bush demonstrations clustered more on the north side of California Street than
on the south side. The respective locations of the group of pro-Bush demonstrators and Plaintiff
Class of anti-Bush demonstrators are shown as "A" and "B", respectively, on the map attached as
Exhibit A to this Second Amended Complaint. As shown on the map, the location of the
eastern-most pro-Bush demonstrators was not significantly different from the location of the
western-most anti-Bush demonstrators. Both sets of demonstrators had equal access to the
President during his arrival at the Jacksonville Inn and would have had equal access during his
departure had the anti-Bush demonstrators not been violently moved two blocks east as alleged
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below.

49. Shortly after 7:00 PM, just prior to the President's arrival at the patio
dining area at the rear of the Jacksonville Inn, at the request of the Secret Service agent on site, a
group of the State and Local Police Defendants' police officers dressed in riot gear cleared the
Third Street alley all the way to the patio dining area directly behind the Jacksonville Inn. Police
also blocked Third Street, including both sidewalks, north of California Street. Riot-geared
police officers cleared the California Street alley running along the east side of the Inn and were
stationed at the entrance of the California Street alley to prevent any unauthorized persons from
entering the alley. No demonstrators attempted to enter the California Street alley at any time
after the police cleared the alley. At the intersection of Third and California Streets, the State
and Local Police Defendants' police officers began barring members of both groups of
demonstrators from crossing the streets, and confining them to the sidewalks on which they were
standing.

50. The anti-Bush demonstrators along California Street did not have any
access to the President or any line of sight to the dining patio at the rear of the Jacksonville Inn.
As shown on Exhibit A, the anti-Bush demonstrators were blocked by the buildings along
California Street — the U.S. Hotel, the Bijou, the Jacksonville Inn, and the Sterling Savings Bank
— and by the riot-geared police officers stationed at the entrance of the California Street alley.

51. President Bush and his party arrived at the back of the Jacksonville Inn at
approximately 7:15 PM, and the President entered the back patio of the Inn through the back
patio door. The patio dining area was enclosed by a 6-foot high wooden fence, blocking a view
of those in the patio dining area from the sight of all those outside that area.

52. Also present inside the Inn and the patio dining area were dozens of guests
and diners. Defendants did not screen these persons or order or force them to leave the patio.
Also present, just upstairs from the patio dining area, was a group of approximately thirty
persons participating in an assemblage with expressive content, namely, an educational
discussion of medical issues. Some members of the medical group, who came downstairs to get
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a glance at the President, found an unguarded door leading into the patio dining area, opened that
door and stood looking at the President from a distance of about 15 feet.
The Secret Service Directs Removal of Anti-Bush Demonstrators

53. Fifteen minutes later at about 7:30 PM, after class members' anti-Bush
chants and slogans could be heard within the patio where the President was dining, Secret
Service Defendants Wood, Savage and John Doe 1 requested or directed Defendant Towe and
the other Police Defendants to clear California Street of all persons between Third and Fourth
Streets — that is, the members of Plaintiff Class — and to move them to the east side of Fourth
Street and subsequently to the east side of Fifth Street.

54. The Defendants claim that the Defendant Secret Service agents told
Defendant Towe and the Police Defendants that the reason for the Secret Service's request or
direction was that they did not want anyone within handgun or explosive range of the President.
To the extent the agents in fact made such an assertion, the assertion was false and Defendant
Towe and the Police Defendants knew or should have known that it was false, because there was
no significant security difference between the two groups of demonstrators.

55. Had that been the true reason for the request or direction, the Defendant
Secret Service agents would have requested or directed that all persons dining, staying at, or
visiting the Inn who had not been screened by the Secret Service or the Police Defendants be
removed from the Inn. Likewise, had that been the true reason for the request or direction, the
Defendant Secret Service agents would have requested or directed that the pro-Bush
demonstrators at the corner of Third and California be moved further to the west so that they
would not be in range of the President as he travelled from the Inn to the Honeymoon Cottage
where he was staying. The Honeymoon Cottage was at 115 Main Street, one block south of
California Street and West of Third Street. The line marked "C" on Exhibit A shows the
direction to the Honeymoon Cottage from the rear of the Jacksonville Inn.

56. Instead, the Defendant Secret Service Agents left the pro-Bush
demonstrators on the Northwest and Southwest corners of Third and California Streets, marked
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as "A" on Exhibit A, to cheer for President Bush as he traveled to the Honeymoon Cottage, while
causing the anti-Bush demonstrators to be violently moved two blocks east, well out of the
President's view.

57. The Defendant Secret Service agents targeted only the anti-Bush
demonstrators to be cleared from the area, even though they were much farther from the
President than the unscreened diners, hotel guests, and other visitors, including the assembled
medical group, inside the Inn, and even though they had no greater access to the President than
the pro-Bush demonstrators. In fact, having moved the anti-Bush demonstrators two blocks east,
the Defendant Secret Service agents left the pro-Bush demonstrators with unimpeded access to
the President along the route to the Honeymoon Cottage, demonstrating that the purported reason
for moving the anti-Bush demonstrators was false.

58. Defendants Wood, Savage and John Doe 1 did not direct or request that
Defendant Towe or the other Police Defendants move or screen the pro-Bush demonstrators
outside the Inn or the unscreened diners, hotel guests, and other visitors, including the assembled
medical group, inside the Inn.

59. At approximately 7:45 PM, the Police Defendants formed a line of riot-
geared police officers across California Street on Third Street, facing east (i.e., facing the anti-
Bush demonstrators and with their backs to the pro-Bush demonstrators). Behind them was an
armored personnel carrier. The Police Defendants made amplified announcements, unintelligible
to many class members, that the assembly was now unlawful, and ordered Plaintiffs and Plaintiff
Class of anti-Bush demonstrators to move from the sidewalks where they were lawfully
assembled to the east side of Fourth Street. The Police Defendants failed to contact Plaintiffs
Elkovich or Vine, the known leaders of the anti-Bush demonstration, made no effort to
coordinate with them, and, by restricting their movement, prevented them from assisting in
communicating with Plaintiff Class.

The Police Defendants Violently Move the Anti-Bush Demonstrators
60. Without attempting to determine whether the assemblage understood the
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announcements, and without allowing time for the class of about 200 to 300 persons crowded on
the sidewalks to move, the Police Defendants and their police officers, including officers clad in
riot gear, forced the anti-Bush demonstrators to move east along California Street, in some cases
by violently shoving Plaintiffs and Plaintiff Class members, striking them with clubs and firing
pepper spray bullets at them.

61. The Police Defendants continued forcefully to move class members from
where they were demonstrating, using clubs, pepper spray bullets, and forceful shoving, east
along California Street until they had all crossed Fourth Street, and then to the east side of Fifth
Street. After moving the class members across Fifth Street, the Police Defendants divided the
class members into two groups, encircling each group and preventing class members from
leaving the area. Some class members, including those with young children, were attempting to
leave the area. Several families had become separated, including children; some of whom were
lost, frightened and traumatized as a result of the Police Defendants' actions.

62. During the entire time these actions were being taken against Plaintifts
and Plaintiff Class members, the Defendants did not take any action to move the pro-Bush
demonstrators or to move the unscreened diners, hotel guests, and other visitors, including the
assembled medical group, who were inside the Inn.

The Secret Service's Long History and Actual Policy of Discriminating
Against First Amendment Expression

63. Since the early 1960s, each American President has employed an Advance
Team to work together with the Secret Service to manage the twin goals of protecting the
President and providing him access to the public in his public appearances and travels. Each
President has established different policies in the balance between these two goals.

64. The Secret Service has a long history of going beyond security measures
necessary to protect the President, and manipulating its security function to protect Presidents
from First Amendment-protected expressions of opposition by individuals and groups. This has
required the courts periodically to examine and to declare invalid, unlawful, or excessive, so-
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called security measures for which the Secret Service could not show a reasonable basis.

65. As long ago as 1969, in Quaker Action Group v. Hickel, 421 F.2d 1111,
1117 (D.C. Cir. 1969), the United States Court of Appeals for the District of Columbia Circuit
upheld a preliminary injunction against Secret Service instigated regulations limiting
demonstrations on the sidewalk adjacent to the White House and in neighboring Lafayette Park.
The court specifically rejected the notion that it must accept the Secret Service's purported
security rationale, instead holding that "we must also assure ourselves that those conclusions rest
upon solid facts and a realistic appraisal of the danger rather than vague fears extrapolated
beyond any foreseeable threat." The court went on to note: "The history of this country,
moreover, records no effort of which we are aware to assault a public figure by mass violence;
assassinations have characteristically been the work of single individuals or at most small
groups.”" The same statement is as true today as it was 40 years ago. And following a trial on the
merits, the Court of Appeals concluded that the numerical limits sought by the Secret Service
were not supportable.

66. The United States Court of Appeals for the Ninth Circuit has not ruled in a
Secret Service case, but in Bay Area Peace Navy v. U.S., 914 F.2d 1224, 1228 (9th Cir. 1990),
the court invalidated a United States Coast Guard security zone, ruling that the government "is
not free to foreclose expressive activity in public areas on mere speculation about danger ....
[o]therwise the government's restriction on First Amendment expression in public areas would
become essentially unreviewable."

67. The White House under President George W. Bush, more than any prior
Presidency, sought to prevent or minimize the President's exposure to dissent or opposition
during his public appearances and travels, while at the same time maximizing — within the
demands of reasonable security — his exposure to supporters and to the public in general.

68. This policy was set out in some detail in the official "Presidential Advance
Manual," dated October 2002, instructing the White House Advance Team on how to keep
protesters out of the President's vicinity and sight. A redacted copy of the "Presidential Advance
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Manual," which was produced and filed in Rank v. Hamm, U.S.D.C., S.D. W.Va., Case No. 2:04-
cv-00997, is attached as Exhibit B.! Viewpoint discrimination by the Secret Service in
connection with President Bush was the official policy of the White House. The unredacted
excerpts include discussions about how to deal with protesters, how to disrupt protests, and how
to insure that protesters are kept out of sight or hearing of the President and the media. These
facts demonstrate not just a pattern and practice, but an official White House policy of seeking to
stifle dissent.

69. The Secret Service Defendants worked closely with the Advance Team to
achieve the goal set out in the Presidential Advance Manual, and to concoct, manipulate, and
gerrymander false security rationales for the exclusion or distancing of opposition, dissent, or
protest expressive activity from proximity to the President, while minimizing the distancing of
the public in general and supporters.

70. The Secret Service's actual but unwritten policy and practice was to work
with the White House under President Bush to eliminate dissent and protest from presidential
appearances. When the President's plans changed on October 14, 2004, there was no time for the
Advance Team to take action to stifle and suppress the protest. Instead, the President's team
relied on the Secret Service to do so by directing and requesting local authorities to clear both
sides of California Street between Third and Fourth Streets, and subsequently between Third and
Fifth Streets, where the protesters opposing President Bush were congregated, while leaving
undisturbed the nearby pro-Bush demonstrators, as well as the unscreened diners, hotel guests,
and other visitors, including the assembled medical group, who were inside the Inn.

71. Defendants Secret Service and Basham have promulgated or caused to be
promulgated written guidelines, directives, instructions and rules which purport to prohibit
Secret Service agents from discriminating between anti-government and pro-government

demonstrators, between demonstrators and others engaged in expressive assembly, and between

' The reference to Exhibit C in the document is the exhibit referent it had in the West Virginia
action.
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demonstrators and members of the public not engaged in expressive assembly, but these
documents do not represent the actual policy and practice of the Secret Service, and are a sham,
designed to conceal and immunize from judicial review the actual policy and practice described
in paragraphs 63 to 70 of this Second Amended Complaint.

72. The actions of the Secret Service Defendants during the episode at the
Jacksonville Inn on October 14, 2004, were an implementation of this actual policy and practice,
which included employing, directing, requesting, or encouraging state and local authorities to
assist in implementing the discriminatory policy.

73. Inasmuch as the First Amendment requires that governmental restrictions
on expressive conduct be based on a compelling governmental interest unrelated to the fact that
the conduct contains expressive content, the Secret Service policy and practices described in
paragraphs 63 to 70 of this Second Amended Complaint and the Secret Service Defendants'
actions at the Jacksonville Inn on October 14, 2004, violated three distinct principles of this First
Amendment standard:

(a) Imposition of greater restrictions on Plaintiff Class than on the pro-
Bush demonstrators outside the Inn violated the principle prohibiting viewpoint discrimination.

(b) Imposition of greater restrictions on Plaintiff Class than on the
medical group assembled inside the Inn violated the principle prohibiting content discrimination
against a political assemblage as compared to a non-political assemblage.

(©) Imposition of greater restrictions on Plaintiff Class than on
individual diners and guests inside the Inn violated the principles prohibiting content and or
viewpoint discrimination against persons solely because they are assembled to express a political
or opposing point of view.

74. The Secret Service Defendants had no valid security reason to request or
order the eviction of Plaintiffs and Plaintiff Class from the north and south sidewalks of
California Street between Third and Fourth Streets on October 14, 2004.

75. In the United States, no attempt to harm any President has ever been made
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